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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The Appellee believes that the questions presented 
by the Appellant are substantially correct. : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,570 


RAYMOND BAKER, 


JESSE JORDON, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


On a rainy night, April 1, 1957, the plaintiff, a pedestrian, under - 
took to cross from the west to the east side of Seventh Street, N. W., 


at a point in the block between New York Avenue and L Street, approxi- 
mately 100 feet south of L Street. 


Plaintiff was attempting to cross Seventh Street from a. point be- 
tween parked cars and while running. Plaintiff reached a point approx- 
imately 17 feet from the west curb when he was struck by the ihe front 
fender of an automobile operated by the defendant. 
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At the time‘and place aforesaid defendant had been operating his 
automobile in a southerly direction on Seventh Street at approximately 
15 to 20 m.p.h. 


Defendant first observed the plaintiff as the plaintiff was running 
behind a parked automobile which was southbound and defendant approxi- 
mated plaintiff's position when first seen as near the left rear fender of 


the aforesaid parked automobile approximately 6 1/2 to 8 1/2 feet west 


of the east curb of Seventh Street. 


Defendant estimated that he was approximately one-half car length 
from the plaintiff at the time he first observed the plaintiff. 


Upon seeing plaintiff the defendant turned his vehicle to the left and 
applied his brakes. The right front fender of defendant's vehicle was 
in collision with the plaintiff. 


At trial the plaintiff testified he could not recall what happened 
after he left a restaurant on the east side of Seventh Street immediately 
before the accident. Plaintiff, however, was able to recount his activ- 
ities for the entire day up until the moment he ran off the curb into the 
path of defendant's automobile. 


A trial before a jury resulted in a verdict for the defendant. 


SUMMARY OF ARGUMENT 


(a) The evidence developed at trial did not establish a case for ap- 
plication of the doctrine of last clear chance. 


(b) The evidence developed at trial was not so conclusive as would 
permit the court to grant plaintiff's motion for judgment non obstante 
veredicto. 


(c) The court's supplemental instruction to the jury in response 
to an inquiry by one of the jurors was lucid and complete. 

Counsel for plaintiff made no objection to said instructions and 
expressed himself as "quite satisfied" with same. 
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ARGUMENT 
Point (a): 


Counsel for appellant in support of his contention that the last clear 
chance instruction should have been given refers to testimony of the de- 
fendant at pages 168 and 169 of the transcript apparently in an effort to 
establish (a) that the plaintiff was in a position of peril, and (b) that the 
plaintiff was oblivious to his peril. | 


The aforesaid testimony of the defendant was to the effect that when 
plaintiff was first observed by the defendant the plaintiff was approximate- 
ly six to eight feet west of the east curb and was running from behind a 
parked car; that it "seemed as if he didn't see me so I put on my brakes 
and cut to my left to avoid hitting him". : 


It is interesting to note that the testimony quoted above by appellee 
was objected to by appellant at the trial and his objection was sustained 
by the Court. It would thus seem that this evidence was then never be- 
fore the jury and should not be an issue in this appeal. : 





However, assuming that said testimony is in evidence it occurs to 
appellee that plaintiff's position when first observed by defendant was not 
one of peril and therefore an essential element of the last clear chance 
doctrine is lacking. 3 


Assuming plaintiff was in a position of peril, the defendant began 
to act immediately upon observing the plaintiff as evidence by defendant's 
above quoted and undisputed testimony. Certainly it can not be said that 
defendant's immediate application of brakes and turning his wheels to the 
left were not the acts that could be reasonably expected under the cir- 
cumstances. : 


Appellant suggests that the defendant upon discovering the peril could 
have sound:3 kis horn, maintained a proper lookout and instead of 
turning away and could have turned his car to the right so as to pass be- 


hind the plaintiff pedestrian. 
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Appellee suggests that his choice of alternatives i.e. applying 
brakes and turning to the left was not unreasonable under the circum- 
stances existing at the time of the accident. 


Counsel for appellant in support of his positions refers to the case 
of Ranken v. Shayne Brothers, Inc., 98 U.S. App. D.C. 214, in which 
this court decided that the evidence adduced at trial was sufficient to sup- 
port an instruction on last clear chance. The case involved an inter- 
section accident between two motor vehicles. There was evidence to 
the effect that the plaintiff operator was oblivious to his peril. There 
was evidence to the effect that plaintiff was under defendant's observa- 
tion for a distance of approximately 200 feet and that the defendant con- 
tinued toward and into the intersection where the collision occurred with- 
out decreasing his speed despite testimony by the defendant that he could 
have applied his brakes and stopped at any time before he reached the 
intersection. 


Counsel for appellee suggests that the facts in the case cited are 
not at all analogous to the facts in the instant case. 


Counsel for appellant cites also the case of Capital Transit v. 
Bingham, 94 U.S. App. D.C. 75. The case involved a collision be- 
tween a streetcar and a pedestrian. 


In that case there was evidence that the pedestrian when attempting 
to cross a street was within a cross walk; the traffic signal was in his 
favor; he was in the plain and unobstructed view of the streetcar motor- 
man; the motorman nodded his head as a sign of recognition of the pe- 
destrian’s intention to cross; yet the motorman sounded no warning as 
he began to move toward the pedestrian and did not stop his streetcar 
before striking the pedestrian although admittedly the streetcar was 
capable of stopping almost instantly. , 


Counsel for appellee suggests that the facts the case cited are not 
analogous to the facts in the instant case. 
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Counsel for appellant also cites the case of Finny v. Cap ital Transit 
Co., 91 U.S. App. D.C. 61. There was evidence in that case that the 
plaintiff, a motorcycle operator, was proceeding east on Pennsylvania 
Avenue and was making a left turn when struck by an east bound trolly. 


There was evidence that when plaintiff turned onto the streetcar 
tracks the streetcar was west of a loading platform at the western side 
of the intersection, proceeding at slow speed; that appellant was intent 
on watching westbound traffic before proceeding; that the streetcar did 
not stop but accelerated its speed and that its operator gave no warning. 


Counsel for appellee suggests that the facts the case cited are not 
analogous to the facts in the instant case. ! 


In the case of Merrill v. Stinger, 271 P. (2d) 405, cited by appel- 
lant,there was evidence that defendant didn't observe the plaintiff until 
impact; further there was evidence from independent witnesses that the 
defendant saw or should have seen the plaintiff in her position of peril, 
yet the defendant failed to take any precautions to avoid the collision. 


Counsel for appellant suggests that defendant's testimony to the 
effect that he was approximately one-half car length from plaintiff when 
he first observed plaintiff is incredible when one considers that there- 
after plaintiff traveled 17 feet to the point of impact and defendant ap- 
parently 8 to 10 feet or one-half a car length. Counsel overlooks the 
physical evidence elicited from Officer Radovick to the effect that plain- 
tiff was first observed at the left rear of the parked car (therefore plain- 
tiff moved but seven to nine feet to the point of impact) and that the skid 
mark measured seven feet prior to impact; that the average reaction 
time is 3/4 of a second and that during the 3/4 of a second interval a car 


traveling twenty miles per hour would travel approximately twenty-two 
feet. | 


Therefore plaintiff probably ran a distance of approximately seven 
to nine feet to point of impact while defendant was probably moving through 
a distance of approximately twenty-nine feet. | 
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Counsel for appellant suggests that the evidence presented at trial 
supported a conclusion that the emergency developed so suddenly that 
there was no time to avoid the collision and that under such circumstances 
the doctrine of last clear chance is not applicable. Dean v. Century 
Motors, 81 U.S. App. D.C. 9; Capital Transit v. Grimes, 82 U.S. App. 
D.C. 393. In the case of Landfair v. Capital Transit, 83 U.S. App. 
D.C. 60, which was an action for damages resulting from a collision be- 
tween an automobile and a streetcar, evidence showed that motorist began 
to make a U-turn but then swerved back to the right and then to her left 
in front of the streetcar which was but 15 feet away, that motorman ap- 
plied brakes only lightly when auto was first observed and that brakes 
were not applied with force until auto suddenly swerved the second time 
in front of the streetcar -- it was held that such evidence would not es- 
tablish a case for application of last clear chance doctrine. 


In that case the court stated at page 61: 


“Before any question as to the applicability of the 
last clear chance doctrine may properly be reached 
it is necessary to establish without its aid a duty on 
the part of the defendant commencing or continuing 
.after the injured persons peril arose and a breach 
of that duty relative to the injury as a proximate 
cause. Under the rule of last clear chance it is 
what the defendant did or failed to do after the plain- 
tiff was imperiled that constitutes the breach of duty 
for which the defendant is held liable." 


Point (b): 

Counsel for appellant in support of his contention that the Court 
erred in failing to grant a motion for judgment notwithstanding the verdict 
refers to the cases of Harmon v. Barber, 247 Fed. 1; and Yellow Cab 
Corp. of Abington v. Henderson, 16S.E. (2) 389. 


The first case involved a statute prohibiting a trolly from exceeding 
the speedof 8m.p.h. Evidence at trial was to the effect that the trolly 
was travelling 30 to 35 m.p.h. down a steep grade when it overturned 
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and caused injury to the passenger. Despite some evidence of negligence 
on the part of the passenger it was held that the violation of the ordinance 
was negligence and said violation was the proximate cuase of the injury. 


In the latter case there was evidence as to the type of ‘{Ulumination, 
the distance a pedestrian could be seen under conditions existing at time 
of the accident, and that the pedestrian was not seen by the operator of 
the striking vehicle until after impact and brakes were not apples until 
after impact. 


Counsel for appellee suggests that the facts and evidence in the 
cases cited by appellant are not analogous to the facts in the instant case. 


Counsel for appellee suggests that the trial court did not commit 
error in refusing to grant appellant's motion and in support of the Court's 
determinations refers to Gunning v. Cooley, 281 U.S. 90, where it was 
held that only where the probative facts are undisputed and where reason- 
able minds can draw but one inference from them does the — be- 
come one of law for the Court. 


Further, counsel for appellee suggests that mere violation of a 
statute doesn't establish proximate cause. 


Point (c): : 


The instructions suggested by counsel for appellant at trial were 


covered by the Court's general instructions. 


With respect to appellant's contentions that the Court set in its 
supplemental instruction to the jury in response to an inquiry by a juror, 
counsel for appellee suggests that counsel for appellant did not object to 
the Court's instruction and, in fact, stated he was quite satisfied with 


the Court's instruction on the inquiry (Tr. p. 322). 
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CONCLUSION 


Appellee suggests there is but one question before this court,that 
being whether or not the evidence in this case would support an instruc-. 
tion on last clear chance, so that the court erred in denying appellant's 
request for instructions. It is the appellee's position that the court did 
not commit error. 


Respectfully submitted, 


THOMAS J. AHERN, JR. 


518 Mills Building 
Washington, D. C. 


Attorney for Appellee 


Of Counsel: | 
COLLINS AND ANDERSON 


518 Mills Building 
Washington, D. C. 








